1i/vaseneld 1397 31 ¢AR3IS34d _ACKS NEWMAM FazE B2

IN THE MISSOURI SUPREME COURT

ALVIN BROOKS. et al., )
)
Plaintifis/Respondants.
) Case No. 85674 GFDUPUQQIE
WE. ) Fﬂm UM
}
STATE OF MISSOURI, et al., ) N0V 13 2003
)
Respanderts/Appellants. 3 N OFF ICE OF

RESPONDENTS! SUGGESTIONS IN QPPOSITION TO APPELLANTS

MOTION FOR AN EXPEDITED BRIEFING AND ARGUMENT SCHEDULE

Respondents oppose Appellanis’ motion seeKing an expedited briefing and
argurent schedule and suggest to the Court that Appellants’ mation disregards this
Couns rJles, is prejudicial, premature and unautharized.

| O'sreqard of Supreme_Court Rules

Supreme Court Rule 75.01 provides, in part:
The trial court retains control over judgments during the thirty-day
pericd after the entry af judgment and may - - - amend, of modify its
judgment within ‘hat tme.
&r authorized after tral motion is @ mation for which the rules expressly provide. State,
Dept, of Labor and ndusiral Relstions v Ron Woods Mechanical, Inc., 826 S\W.2d 537,
540 {Mo App. 1966). This Court, inTayforv. United Parcel Service, Inc., 854 S \W.2d 390,
167 n.1 (Mo, bang 1993) recag nized a motion to amend the judgment [under then -1 Rule
72.01(=8)(3), now Rule 78 04, as an authorized after trial motian.
As is their right. Respondents, as Plaintiffs in the trial cour, willfilea mation for new

vrial ‘0 amend the judgment raising several points which, in goad faith, represent

meritoricus grounds for amending the judgment. Appellants’ proposed schedule soeke
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to deprive Plaintiffs of the post-trial rights codified in the Supreme Court Rules.
Noretheless. authorized post-trial matiers will be brought to the attention of the trial court
sureuant to Supreme Court Rule 78.01 and 78.04 and include at least the points
summarized helow. |n bringing these matters bafare the trial court, Plaintiffs will address
whether that court gave adequate consideration to the evidence, reached erranecus
corc.usians based on the evidence, averlooked evidence of reco rd or entered a judgment
trat was rot supported by the evidence.
{a} Hancock Amendment
The trial court denied Plaintiffs’ refief wased on a challenge to the

eanceal and camy law under Aticle X, Section 21 of the Missouri

Constitt:tion, commaonly known as the Hancock Amendment.

Plaintiffa will ask the trial court ‘o reconsider its finding that “there is
ro evidence to support the proposition that the law will result in increased
cceis to Shenffs Offices of State,” in Tight of the testimany of several county
sheriffs regarding numerous zdditional activities and services that will resut
in increased costs. Further, Plaintiffs will ask the trial court to review the law
because, contrary to the finding of the trial court, there is no requ rement of
2 findirg of new activities or services, but only an increase in the present
level of activities or services.

(b) 2laintiffs will seek leave of the trial court to amend their verified petition

to corform 1o the evidence after judgment, pursuant to Missourf Civil Ru'e

[
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5533[h).' These praposed amendments pertain to aileged constitutianal
violations under the Hancock Amengment, Article X, Sections 16, 18 and 22,
it is Plain’ffs’ position that these amendments are necessary to conform the

pleadings lo the evidence adduced at trial.
ey This Court's rules ard the statutes and case law of this state support
the proposition that the granting of a permanent injunction cbviates the need
for a bond. The trial court, in its judgrent in favor of Plaintiffs, nevertheless
ordered that the existing bond remain in full force and effect.  Plaintiffs wil
seek an amendment of the judgment fo dissolve the cash band of

5250,010.00,
while Plaintiffs have the right under this Court's rules to present these issdes to the
tra court within thity days of the entry of judgment, it s expected that post-irial mations
will be filed with the trial court within the next week, These motians reguire additional
research and praparation which was not part of the earlier proceedings in the trial court.
For example, the Hancock Amendment testimony requires analysis of the testimony in the
trial coutt of 4 county sheriffs. The issue regarding dissalution of the bond following
judgment in favor of Plaintiffs was neve: considerad in pricr proceedings in the triai court.
il Prejudice

Appeliants do nct allege or assert in this Court that any prejudice will
accrue in the event thefr pruposed expedited schedule is not adopted. On

the gther hand, Respondents assert that prejudice wili result should the

' The trial court denied Plaintiffs' motion to amend their verified petilion pricr to
anry of judgmen:.

L
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scredu'e proposed by Appellants be adopted by this Court.

Respondents are 8 individua!s who 2re entitled to and must be kept
informed of the progress of this litigation by their counsel. Moraover, under
the Rules of Professional Conduct governing the conduct of atiorneys before
this Court, the attorneys for Respondents cannot meet their client/lawyer
obiigations of competence If required to adhers {o a schedule which places
Respondents at 2 distinct disadvantage in the presentation of briefs and
arguments an the constitutional issues which will be nafore this Court. Rule
4-1.1. Competence provides:

A lawyer shall pravide competent representation 10 2 client.
GCaompetant representaton requires the leqal knowledgze, shill.
thoraughness and preparation reasonably necessary for the
representation. (emphasis added}
The com-nent to that Rule states as follows, in part:
The required attention and preparation are determined in parthy
what is at stake; major litigation and complex transactions
ordinarily regquire more aslaborate treatment than matiers of
jesser conseguence. (emphasis added)
wWith the constitutionality of 2 newly enacted state statute at stake,
Respondents seek a scheduling order that will allow for development of a
complete tral count record and sufficient time 10 thoroughly prepare briefs
and arguments. Counsal for Respondents slate ‘0 this Court that they
rannot meet their ethical responsibilities and ohligations to their clients under

the proposed schedule of Appellants, or any achedule cailing for argurment

near tne time proposed by Appellants.
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Al least 12 lawyers appeared on the nleadings of at tria! for the
Defendants, whereas the Plaintiffs are and were only represented by 2
attarneys an a pro bono basis. The State of Migsoun, the intervencr and the
National Rifie Association @3 amicus cuniae have the resources of 3 of the
largest law firrs in ihe State of Missour and the apoarent rmanpower to
camply with the short schedule Appellants seck 10 impose. Respondents

are without the wherewithal available ta Appellants.

Appellants’ Mation is Unauthorized and Premature

{a) Unaythorized hotion

Thare is no authority or reasoen advanced by Appellants to authorize
urgency in axpediing this appeal. Appellants’ only ground for seeking
its expédited schedue is that this is a matter of *statewde
importance.” Respondents agree \hat ine seversl constitutional
icayes befcre this Court are of impﬁrtance throughout the state.
Accordingly, Respondents Urgé the Court to adopt a schedule calling
for deliberation and thoroughness. ratherthan haste, as advocated by
Appeliants.

=}, Premature Fiiing

The ratices of appesal filed by Appellants are oremature hecause
theze were filed before the Srial court's judgment was final under
Supreme Court Rule g§4.05(b). The ftrial court's jucgment beccmes
final 30 days afler its emry f no timely authorized after-trial motian is

filed. Supreme Court Rule 81.05(a)(1). Where, as here, notices of

5

de
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appeal have been filed prematurcly, these notices are congidered as
tled immediately after the time the judgment becomes ‘inal for the
purpose of appeal.

Moreover, hecause the trial court denied refief to Respandents on
four {4) separate constitutional grounds, cross appeals on aach of
thase grounds will be filed pursuant to Supreme Court Rule 81.04{b).
Natice of these cross appeals must be filed within ten days of the firet
notice of appea! which, as indicated above, would be considered as
filed immediately after the ime the judgment becomes final for the

purpose of appeal. Supreme Court Rule 81.05(b}.

CONGLLSION

In #s 182 year history, the State of Missouri has never nad a conceal and carry taw,
Appellants are oroposing that a review of the constitutionality of this year's enactment of
s.ch 2 law be undertaken with arguments and briefing before this Court in less than one-
rarth (1/10) the time prescribad by this Court’s rules for briefing alone. Whie Respondents
acknowledge and recognize the state-wide importance of these issues, it is their desire to
regresent all their clients to the fullest in each stage of the proceedings befare this Court.
Thiz iz ot 3 one issue case. Intotal, there are as many as seven issues whch will likely
be presented to this Gourt, most of them by cross-appaal. Five of these are constituticnal
ssoes. While Appellants’ proposed schedule may allow them sufficient time to focus an
‘e sstue witn which they are concerned, that schadulg or any schedule similar to it
deprives counsel for Respondents of the time necessary to focus an all the issues in the

case in order to meet their responsibilities of thoroughness and preparation in a matter of

6
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sonstitutional significance bafore the highest Gourt of this State.

Accordingly, itis proposed that after rulings by the trial court on Plaintiffs' motion for
rew ial to amend judgment. this Court enter its Order calling for a briefing schedule 10
clminale with arguments before this Court during of after the week beginning Cebruary
g, 2004, which is still aver a rwo-thirds (243} reduction of time for processing the appeal.
Respecifully submiited.
LACKS & NEWMAN
e AL
Burton Newman, MBE #22648
130 S. Bamiston, 8" Floor
5t. Louis, MO 63105

Telephane: (314) B63-4100
Facsimile: {314} B&3-4340

Bly:

and

Richard C. Miller

Monaees, Miler, Mayer. Praslay
& Amick, PG,

4717 Grand Avenue, Suite B20
Kansas City, MO 64112-2258
Telephane: (816) 361-5530
Facsimile: (816)381-5577

Attorneys for Plaintiffe/Respondems

CERTIFICATE OF SERVICE

The above signature(s) hereby certify that a copy of the foregoing was mailed, nostage
arepaid, this 13th day of Noavember, 2003, to!



Paul Wilson

Azsistant Attorney General
Broadway State Office Building
271 west High St., 8" Flaar
Jefterson City, MO 65102

Sordon 0. Schweijtzer, Jr.

Schweitzer & Schweitzer

3178 Hamatan Avenue

St Louis, MO 63135

Attcineys for defendant James Murphy

Pzter von Gontard

Sandoerg, Phoenix & von Gontard, P.C.
Ore Chy Centre, 15" Floar

St Louis, MO 63101-1880

Attormeys for Intervencr Bulls Eye, LLC
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LACKS & TELEFHONE (I 14) 86341
NE,WMAN Facsirmile (174) BE3.43

An Areniemiion o Arormeps

130 Sourh Basvisston

Bth Floor FACSIMILE COVER SHEET
Smat Lowis (Claywn), Missouri 63105 .
' Message To: Clerk, Missouri Supreme Court

Davm B, Lacms, PO,
Bus o NEwhaw, P.C. Fax Number: {573) 751-280¢%

e M, Bee, PLC,
]Sr,im_r E. Sersrptan Message From:  Burton Newman
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IF YOU HAVE ANY PRORLEMS, PLEASE CALL

{314) Ba3-410D

Conflidentfality Notice

The documents accompanying thin [wetimilc transmBalen may esniwin
confidentin! information wiich s legally priviteged. The information is
Intended only far the s of the Individual ar entity named above. 17 you are
nar the dntended recipicnt. ar the prraon reeponsblie for delivering I1 va the
intemded recilent you Are herehy patified that any diseloaure, capying,
dlsrribution or use ol any of the {nfOrMatan cnatxined Jg thiy traRsmiasim b«
N atricty PROFIIAITED. [fyon have peeslvied thit vs namixsion in error, pleass
' immediakly notify us by telepbone. Thanke o,




